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LOANS  FOR  HOUSING  FOR  THE  ELDERLY 

AND  HANDICAPPED 

Proposed  Rulemaking 

The  Eiepartment  of  Housing  and  Urban 
Development  (HUD)  published  on  Au¬ 
gust  20,  1975,  at  40  FR  36536  an  amend¬ 
ment  to  Title  24  which  added  a  new 
Part  885  entitled,  “Construction  Loans 
for  Housing  for  the  Elderly  and  Handi¬ 
capped.” 

Part  885  sets  forth  the  substantive  re¬ 
quirements  and  procedures  for  obtaining 
direct  Federal  loans  pursuant  to  Section 
202  of  the  Housing  Act  of  1959,  12  U.S.C. 
1701q,  as  amended  by  the  Housing  and 
Community  Development  Act  of  1974,  for 
the  development  of  housing  and  related 
services,  as  defined  therein.  A  loan  made 
pursuant  to  this  part  shall  be  used  only 
to  finance  the  construction  or  substantial 
rehabilitation  of  projects  for  the  elderly 
or  handicapped  which  meet  the  require¬ 
ments  of,  and  which  will  receive  the  ben¬ 
efit  of,  housing  assistance  payments  un- 
der  the  Section  8  program.  (See  24  C:!FR 
Parts  880  and  881, 40  FR  18682  and  18902, 
April  29,  1975  and  April  30,  1975.) 

The  publication  of  the  final  rule  on 
August  20, 1975,  provided  only  for  a  pro¬ 
gram  of  direct  construction  loans  to  be 
provided  by  HUD  with  long  term  financ¬ 
ing  to  be  arranged  for  by  the  Borrower. 
Since  that  time,  the  HUD-Independent 
Agencies  Appropriations  Act — ^  1976 
has  been  enacted  and  HUD  has  de¬ 
termined  that  in  accordance  with  that 
Act,  a  program  of  providing  long  term 
financing  should  be  implemented.  In  ac¬ 
cordance  with  that  Act,  the  Department 
Is  now  proposing  to  amend  Part  885  to 
provide  a  program  of  both  construction 
and  long  term  financing  for  projects  for 
the  elderly  and  handicapped. 

In  general,  this  Part  as  proposed  to  be 
amended  describes  the  method  by  which 
an  Applicant  would  seek  to  obtain  direct 
HUD  long  term  loans  for  the  construc¬ 
tion  or  rehabilitation  of  proposed  hous¬ 
ing  projects  for  the  elderly  or  handi¬ 
capped,  describes  the  factors  upon  which 
HUD’S  consideration  will  be  based,  ex¬ 
plains  the  steps  to  be  taken  by  both  HUD 
and  the  Applicant  as  the  request  pro¬ 
gresses  to  the  point  of  actual  loan  dis¬ 
bursement,  describes  the  various  obliga¬ 
tions  of  the  principals,  including  HUD, 
both  in  the  construction  and  permanent 
financing  phrases,  and  relates  the  re¬ 
quirements  of  the  Section  202  Program  to 
those  of  the  Section  8  Program. 

The  basic  approach  in  administering 
the  Section  202  Program  is  as  follows : 

Central  Office  will  issue  invitations  to 
private  nonprofit  Applicants  to  partic¬ 
ipate  in  the  program.  Eligible  Applicants 
will  be  required  to  submit  iMonnation  on 
their  capacity  and  experience  and  to 
Identify  the  States  in  which  they  Intend 
to  construct  or  substantially  rehabilitate 


housing  under  the  Section  8  program  for 
the  elderly  or  handicapped;  they  need  not 
identify  the  specific  site  or  location  in 
that  State(s)  at  which  they  expect  to 
build. 

The  HUD  Central  Office  will  make  a 
geographic  allocation  of  the  available 
Section  202  fimds  among  the  ten  HUD 
Regions. 

A  Central  Office  evaluation  committee, 
composed  of  central  office  and  field  staff, 
will  evaluate  the  responses  to  the  invi¬ 
tations  and  rank  each  nonprofit  Appli¬ 
cant  in  terms  of  its  capacity  and  ex¬ 
perience.  The  selection  of  Applicants  will 
include  the  designation  of  the  Region(s) 
in  which  those  Applicants  may  utilize 
the  Section  202  fun^. 

Section  202  fimds  will  be  reserved  for 
successful  Applicants.  This  fimd  reserva¬ 
tion  assures  a  successful  Applicant  of 
Section  202  financing  for  use  in  a  desig¬ 
nated  area,  provided  the  Applicant’s 
project  is  approved  by  the  appropriate 
Field  Office  for  assistance  under  the  Sec¬ 
tion  8  program. 

Section  8  funds  sufficient  to  subsidize 
rentals  in  a  project  of  the  size  contem¬ 
plated  by  the  Section  202  fund  reserva¬ 
tion  will  be  set  aside  for  use  by  the  non¬ 
profit  Applicant. 

The  Applicant  will  submit  a  Section  8 
assistance  proposal  for  a  specifically 
Identified  project  and  site  to  the  appro¬ 
priate  HUD  Field  Office. 

The  proposal  will  be  processed  by  the 
Field  Office  under  the  usual  rules  for  Sec¬ 
tion  8  new  construction  or  substantial  re¬ 
habilitation,  except  that  there  will  be  no 
requirement  of  advertising  for  Applicant 
sdection.  The  Applicant’s  Section  8  pro¬ 
posal  will,  however,  be  evaluated  by  the 
Field  Office  and  will  be  subject  to  Section 
213  local  government  review  require¬ 
ments.  (See  Section  213,  Housing  and 
Community  Development  Act  of  1974.) 

Once  the  Section  8  proposal  Is  ap¬ 
proved  and  the  Applicant/Borrower  is 
ready  to  commence  construction  or  re¬ 
habilitation,  disbursement  of  the  Section 
202  loan  may  commence. 

The  following  changes  are  proposed 
to  be  made  by  way  of  an  amendment 
to  the  regulations,  as  set  forth  below; 

1.  The  words  “construction  loans”  and 
“construction  financing”  are  being 
amended  to  read  “direct  loans.” 

2.  References  to  a  permanent  loan  or 
permanent  lender  are  being  deleted. 

3.  Provisions  for  HUD  to  make  direct 
loans  to  cover  certain  permanent  financ¬ 
ing  costs  of  the  Borrower  are  being 
eliminated. 

4.  References  to  the  availability  of 
HUD/FHA  mortgage  Insurance  are  being 
deleted. 

5.  The  provision  for  a  1  percent  ad¬ 
ministrative  fee  in  §  885.410(b)  is  being 
altered  to  provide  for  a  1  percent  fee 
dwring  the  construction  period  and  .5 
percent  per  annum  thereafter. 

6.  The  minimum  capital  investment 
requirement  in  §  885.410(d)  is  being  re¬ 
vised,  to  .5  percent  of  the  mortgage 
amount,  not  to  exceed  $10,000.  However, 
for  §  202  Borrowers  also  receiving  §  106 
(b)  “seed  money”  loans  under  S 106  of 
the  Housing  and  Urban  Development 


Act  of  1968,  the  minimum  capital  in¬ 
vestment  required  shall  be  25  percent  of 
the  S  106(b)  loan  actually  disbursed  or 
.5  percent  of  the  mortgage  amount,  not 
to  exceed,  in  either  case,  $10,000. 

7.  A  new  provision  is  being  added  in 
§  885.410(d)  to  permit  the  Borrower  to 
apply  its  minimum  capital  investment 
against  operating  expenses  or  deficits 
for  a  period  of  three  years,  after  which 
any  unexpended  balance  shall  be  re¬ 
turned  to  the  Borrower. 

8.  The  mortgage  disbiu'sement  pro¬ 
cedures  set  forth  in  §  885.420(a)  is  being 
modified  to  permit  HUD  to  advance  loan 
proceeds  directly  to  the  Borrower. 

9.  Provisions  are  being  added  in 
§  885.425  (b)  to  require  cost  certifications 
essentially  the  same  as  are  used  in  the 
HUD/FHA  Section  231  program. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  this  rule  by 
furnishing  such  written  comments,  data 
and  suggestions  as  they  may  desire.  All 
such  materials  should  be  filed  with  the 
Rules  Docket  Clerk,  Office  of  the  General 
Counsel,  Room  10245,  Department  of 
Housing  and  Urban  Development,  451  7th 
Street,  SW.,  Washington,  D.C.  20410;  all 
comments  received  on  or  before  Decem¬ 
ber  26,  1975,  will  be  considered  before 
adoption  of  a  final  amended  rule  in  this 
matter.  Copies  of  all  comments  will  be 
available  for  public  inspection  at  the 
above  address  during  regular  business 
hours  both  before  and  after  the  close  of 
the  comment  period. 

The  Department  has  also  determined 
that  this  proposed  amended  rule  will  not 
have  a  substantial  impact  upon  the 
quality  of  the  environment  as  defined  in 
HUD  Handbook  1390.1.  The  Finding  of 
Inapplicability  prepared  in  connection 
with  the  proposed  rule  is  applicable  to 
this  proposed  amended  rule  and  a  copy 
of  such  Finding  may  be  inspected  at  the 
above  address. 

Accordingly,  it  is  proposed  to  amend 
Part  885  of  Chapter  VIH  of  'ntle  24 
(Loans  for  the  Elderly  and  the  Handi¬ 
capped)  to  read  as  follows: 

Subpart  A — General  Policy 

Sec. 

886.1  Purpose  and  policy. 

885.3  Applicability  of  Parts  880  and  881. 
885.3  Definitions. 

Subpart  B — Allocation  of  Section  202  Loan  Fund 
Reservations 

885.200  Geographic  distribution  of  Section 
202  Loan  Fund  Authority. 

885.205  Invitations  for  Requests  for  Section 
202  Fund  Reservations. 

885.210  Contents  of  requests  for  fund 
reservations. 

885.215  Approval  of  requests  for  fund 
reservations. 

885.220  Duration  of  fund  reservations. 
Subpart  C — Applicable  Procedures  Under  Section 
885.300  Additional  allocation  of  Section  8 
Contract  Authority  to  Field 
Offices. 

885.305  Developer’s  packet. 

885.310  Submission  of  preliminary  pro¬ 
posals. 

885.315  Screening  and  evaluation  of  pre¬ 
liminary  proposals. 

Subpart  D — Direct  Loan  Financing  Procedures 
885.400  Requests  for  direct  loan  financing. 
885.405  Approved  of  requests  for  financing. 
885.410  Amount  and  terms  of  financing. 
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885.415  Requirements  prior  to  initial  dis¬ 
bursement  of  loan. 

885.420  Loan  disbursement  procedures. 
885.425  Completion  of  construction  or  sub¬ 
stantial  rehabilitation,  cost  certl- 
flcatlon  and  approvals  by  HUD. 

Authority:  Sec.  7(d) ,  Department  of  HUD 
Act  (42  U.S.C.  3635(d)). 

Subpart  A — General  Policy 
§  885.1  Purpose  and  policy. 

(a)  Purpose.  The  purpose  of  the  pro¬ 
gram  described  in  this  part  is  to  provide 
direct  Federal  loans  under  Section  202  of 
the  Housing  Act  of  1959,  as  amended,  12 
U.S.C.  1701q,  for  housing  projects  to 
serve  elderly  and  handicapped  families 
aiid  individuals.  The  housing  projects 
are  to  be  designed  to  provide,  or  manage¬ 
ment  plans  shall  include,  an  assured 
range  of  necessary  services  for  the  occu¬ 
pants,  which  services  may  include,  among 
others,  health,  continuing  education,  wel¬ 
fare,  informational,  recreational,  home¬ 
maker,  counseling,  and  referral  services, 
as  well  as  transportation  where  neces¬ 
sary  to  facilitate  access  to  social  serv¬ 
ices,  and  services  designed  to  encourage 
and  assist  occupants  to  use  the  services 
and  facilities  made  available. 

(b)  General  policy.  A  loan  made  pur¬ 
suant  to  this  part  shall  be  used  to  finance 
the  construction  or  substantial  rehabili¬ 
tation  of  projects  which  meet  the  re¬ 
quirements  of,  and  which  will  receive  the 
benefit  of,  housing  assistance  payments 
under  the  Section  8  Housing  Assistance 
Payments  Program  New  Construction 
(24  C3PR  Part  880)  Substantial  Rehabili¬ 
tation  (24  CFR  Part  881) . 

§  885.3  Applicability  of  Parts  880  and 
881. 

To  determine  whether  a  project  for 
which  a  direct  loan  is  requested  under 
this  Part  complies  with  the  requirements 
of  the  Section  8  Hotising  Assistance  Pay¬ 
ments  Program — New  Construction  or 
Section  8  Housing  Assistance  Pajmients 
Program — Substantial  Rehabilitation,  the 
provisions  of  Parts  880  and  881  of  this 
chapter  shall  apply  except  to  the  extent 
that  such  provisions  are  inconsistent 
with  the  provisions  of  Subparts  C  and  D 
of  this  part. 

§  885.5  Definitions. 

As  used  in  this  part — “Act”  means  Sec¬ 
tion  202  of  the  Housing  Act  of  1959,  as 
amended,  12  U.S.C.  1701q. 

“Applicant”  means  any  private  non¬ 
profit  corporation,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit 
of  any  private  shareholder,  contributor 
or  individual  and  which  is  not  controlled 
by  or  under  the  direction  of  persons  or 
firms  seeking  to  derive  profit  or  gain 
thereform,  or  a  nonprofit  consumer  co¬ 
operative  which  is  not  controlled  by,  or 
under  the  direction  of,  persons  of  firms 
seeking  to  derive  profit  or  gain  there¬ 
from,  and  which  is  approved  by  the 
Secretary  as  to  administrative  and  fi¬ 
nancial  capacity  and  responsibility.  The 
pm-poses  of  the  Applicant  must  include 
the  promotion  of  the  welfare  of  elderly 


or  handicapped  families.  “Assistant 
Secretary”  means  the  Assistant  Secre¬ 
tary  for  Housing  Production  and  Mort¬ 
gage  Credit — ^Federal  Housing  Commis¬ 
sioner. 

“Borrower”  means  a  private  nonprofit 
corporation  or  a  nonprofit  consumer  co¬ 
operative,  which  may  be  established  by 
the  Applicant,  which  will  Obtain  a  Sec¬ 
tion  202  loan  and  execute  a  mortgage  in 
connection  therewith  as  the  legal  owner 
of  the  project.  The  purposes  of  the  Bor¬ 
rower  must  include  the  promotion  of  the 
welfare  of  elderly  or  handicapped  fami¬ 
lies.  No  part  of  the  net  earnings  of  the 
Borrower  may  inure  to  the  benefit  of  any 
private  shareholder,  contributor  or  indi¬ 
vidual  and  the  Borrow’-er  may  not  be  con¬ 
trolled  by  or  imder  the  direction  of  per¬ 
sons  or  firms  seeking  to  derive  profit  or 
gain  therefrom.  The  “Borrower”  may 
also  be  the  “Applicant”. 

“Construction”  means  the  erection  or 
substantial  rehabilitation  of  structures 
for  Housing  and  Related  Facilities. 

“Developing  Cost”  means  the  cost  of 
construction  or  substantial  rehabilita¬ 
tion  of  Housing  and  Related  Facilities, 
and  of  the  land  on  which  they  are  lo¬ 
cated,  including  necessary  site  improve¬ 
ments  and  such  other  expenses  as  may 
be  determined  by  the  Assistant  Secretary 
to  be  properly  attributable  to  the  ct^Jital 
cost,  of  the  construction  or  substantial 
rehabilitation  or  development  of  the 
Housing  and  Related  Facilities. 

“Elderly  or  Handicapped  Families” 
means  (a)  families  of  two  or  more  per¬ 
sons  the  head  of  which  (or  his  spouse) 
is  sixty-two  years  of  age  or  over  or  is 
handicapped,  or  (b)  a  single  person  who 
is  sixty-two  years  of  age  or  over  or  who 
is  handicapp^. 

“Field  OfiBce”  means  any  HUD  Area, 
Insiulng  or  Regional  (MSce  which  is 
delegated  authority  to  process  applica¬ 
tions  imder  the  Section  8  Program. 

“Handicapped  Person”  means  any 
person  having  an  impairment  which  is 
expected  to  be  of  long-continued  and 
indefinite  duration,  is  a  substantial  im¬ 
pediment  to  his  (or  her)  ability  to  live 
independently,  and  is  of  a  nature  that 
such  ability  could  be  improved  by  more 
suitable  housing  conditions.  A  person 
shall  also  be  considered  handicapped  if 
he  (or  she)  has  a  disability  attributable 
to  mental  retardation,  cerebral  palsy, 
epilepsy,  or  another  neurological  condi¬ 
tion  found  by  the  Secretary  of  Health, 
Education  and  Welfare  to  be  closely 
related  to  mental  retardation  or  to 
require  treatment  similar  to  that  re¬ 
quired  for  mentally  retarded  individuals, 
which  disability  originates  before  such 
individual  attains  age  eighteen,  which 
has  continued  or  can  be  expected  to  con¬ 
tinue  indefinitely,  and  which  constitutes 
a  substantial  handicap  to  such  individual. 

“Housing  and  Related  Facilities” 
means  rental  or  cooperative  housing 
structures  constructed  or  substantially 
rehabilitated  for  dwelling  use  by  elderly 
or  handicapped  families,  and  includes 
structures  suitable  for  use  by  families 
residing  in  the  project  or  in  the  area  as 
cafeterias  or  dining  halls,  community 


rooms  or  buildings,  workshops,  or 
infirmaries  or  other  Inpatient  and  out¬ 
patient  health  facilities,  or  other  essen¬ 
tial  service  facilities. 

“Region”  means  any  one  of  the  ten 
HUD  Regions . 

“Section  8  Program”  means  the  Hous¬ 
ing  Assistance  Payments  Program — ^New 
Construction  or  Substantial  Rehabilita¬ 
tion  under  Parts  880  and  881  of  this 
chapter,  which  implement  Section  8  of 
the  United  States  Housing  Act  of  1937, 
as  amended  by  the  Housing  and  Com- 
miuilty  Development  Act  of  1974, 

“Substantial  Rehabilitation”  shall 
mean  the  same  as  said  term  is  defined 
in  §  881.102  of  this  chapter. 

Subpart  B — Allocation  of  Loan  Fund 
Reservations 

§  885.200  Geographic  distribution  of 
Section  202  Loan  Fund  Authority. 

From  time  to  time,  the  Assistant 
Secretary  will  allocate  Section  202  loan 
fund  authority  on  a  geographic  basis 
for  metropolitan  and  non-metropc^tan 
areas  among  Regions  in  conformance 
with  the  requirements  of  section  213(d) 
of  the  Housing  and  Commimity  Develop¬ 
ment  Act  of  1974,  by  (a)  calculating  for 
the  respective  regions  as  a  percrat  of 
the  national  total  the  munbers  of  (1) 
households  with  head  or  spouse  aged  62 
or  older,  (2)  such  households  which 
occupy  vmits  which  lack  one  or  more 
plumbing  facilities  and  (3)  such  house¬ 
holds  with  incomes  below  regionally  ad¬ 
justed  poverty  levels;  (b)  averaging  the 
three  percentages;  and  (c)  adjustment 
of  the  resulting  percentage  by  average 
housing  cost  factors  within  each  Region 
based  on  costs  of  prototype  units. 

§  885.205  Invitations  for  requests  for 
Section  202  fund  reservations. 

(a)  From  time  to  time,  as  loan  funds 
become  available,  the  Assistant  Secre¬ 
tary  will  issue  an  invitation  for  r^uests 
by  Applicants  to  receive  reservations  of 
Section  202  loan  authoriy.  Invitations  for 
requests  shall  be  published  in  the  Federal 
Register  and  in  such  other  publications 
as  the  Assistant  Secretary  considers 
appropriate. 

(b)  An  invitation  shall  state  that, 
under  that  invitation,  no  single  Applicant 
shall  receive  a  reservation  of  loan  funds 
in  a  single  Region  in  excess  of  that  neces¬ 
sary  to  finance  the  construction  or  sub¬ 
stantial  rehabilitation  of  300  units  of 
Housing  and  Related  Facilities.  The  in¬ 
vitation  shall  also  describe  eligibility  re¬ 
quirements  for  Applicants,  shall  state 
ttiat  Section  8  contract  authority  will  be 
set  aside  for  successful  Applicants  and 
shall  state  the  contents  of  requests,  the 
final  date  for  submission  of  requests,  and 
any  other  information,  guidelines,  stand¬ 
ards  or  procedures  applicable  to  partici¬ 
pation  in  the  Section  202  Direct  Loan 
Program.  The  invitation  shall  also  state 
that  Section  202  fund  reservations  wiU 
be  distributed  among  successful  Appli¬ 
cants  on  the  basis  of  information  fur¬ 
nished  by  the  Applicants  pursuant  to 
S  885.210  and  In  accordance  with 
§  885.215. 
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§  885.210  Contents  of  requests  for  fund 
reservations. 

Each  request  for  a  Section  202  fund 
reservation  shall  include  the  following; 

(a)  Name  and  address  of  the  Applicant 
and,  if  known,  of  the  Borrower; 

(b)  Names  and  addresses  of  all  officers 
and  directors  of  the  Applicant: 

(c)  Description  of  the  organization  of 
the  Applicant,  including  date  of  its  estab¬ 
lishment,  size  and  scope  of  its  member¬ 
ship,  and  other  pertinent  information; 

(d)  Description  of  the  relationship  be¬ 
tween  the  Applicant  and  the  Borrower, 
if  any; 

(e)  Description  of  any  commitment, 
financial  or  otherwise,  by  the  Applicant 
for  assistance  to  the  Borrower: 

(f)  A  description  of  any  financial  de¬ 
fault,  modification  of  terms  and  condi¬ 
tions  of  financing,  or  legal  action  taken 
against  the  Applicant  for  any  reason 
during  the  past  ten  years; 

(g)  Evidence  of  the  Applicant’s  capac¬ 
ity  to  carry  through  to  completion  and 
successful  long  term  operation  a  project 
for  Housing  and  Relat^  Facilities.  Such 
evidence  shall  include  a  detailed  descrip¬ 
tion  of  all  rental  or  cooperative  housing 
projects  (including  care  facilities  owned 
or  operated  by  the  Applicant  during  the 
past  ten  years.  However,  HUD  will  accept 
information  for  shorter  periods  of  time  if 
the  Applicant  satisfactorily  demonstrates 
that  the  requested  information  is  not 
available  for  the  past  ten  years.  This  de¬ 
scription  shall  also  include  a  listing  of  the 
locations,  numbers,  and  types  of  units, 
types  and  sources  of  financing,  and  indi¬ 
cators  of  successful  project  management, 
such  as  amenities  and  services  provided, 
turnover,  vacancy,  and  delinquency  rates 
and  rent  collection  losses. 

(h)  Evidence  of  sufficient  working 
capital  to  organize,  plan,  and  complete 
the  construction  or  substantial  rehabili¬ 
tation  of  a  project  for  Housing  and  Re¬ 
lated  Facilities  and  to  provide  operating 
reserves  during  the  start  up  of  a  project. 
Such  evidence  shall  include  the  Appli¬ 
cant’s  balance  sheet(s)  and  state- 
ment(s)  of  income  and  expenses  for  each 
of  the  past  five  years  the  Applicant  has 
operated. 

(i)  Description  of  the  Applicant’s  ca¬ 
pability  to  sponsor,  develop,  own,  manage 
or  provide  special  services  in  connection 
witii  housing  for  the  elderly  or  handi¬ 
capped,  including  any  special  capability 
in  serving  the  needs  of  lower  income  el¬ 
derly  or- handicapped  families  and  indi¬ 
viduals  and  members  of  minority  groups. 
The  description  shall  include  the  Appli¬ 
cant’s  capability  to  construct  or  substan¬ 
tially  rehabilitate  projects  that  are  spe¬ 
cifically  designed  and  equipped  with  such 
“related  facilities’’  (as  defined  in  Sec¬ 
tion  202(d)  (8>  of  the  Housing  Act  of 
1959)  as  may  be  necessary  to  acconuno- 
date  the  special  environmental  needs  of 
the  intended  occupants  and  shall  be  in 
support  of  and  supported  by  the  appli¬ 
cable  state  plans  for  comprehensive 
services  pursuant  to  Section  134  of  the 
Mental  ^tardation  Facilities  and  Com¬ 
munity  Mental  Health  Center  Construc¬ 
tion  Act  of  1963  or  state  and  area  plans 


pursuant  to  Title  in  of  the  Older  Ameri¬ 
cans  Act  of  1965. 

(j)  Such  other  information  as  the  Ap¬ 
plicant  may  wish  to  include  which  indi¬ 
cates  any  special  capability  to  develop 
and  operate  a  housing  project  success¬ 
fully; 

(k)  The  State  in  which  the  project  (s) 
would  be  located  and  whether  the  proj- 
ect(si  would  be  located  in  a  metropoli¬ 
tan  or  non- metropolitan  area; 

(l)  The  number  of  Section  202  units 
to  be  developed,  by  State; 

(m)  'fhe  amount  of  Section  202  loan 
funds  requested  to  be  reserved; 

(n)  Such  additional  information  as 
the  Assistant  Secretary  may  find  per¬ 
tinent  to  the  evaluation  of  a  Request. 

§  885.213  Approval  of  requests  for  fund 
reservations. 

(a)  To  be  eligible  for  selection,  a  re¬ 
quest  must  be  receved  by  HUD  within 
the  period  specified  in  the  invitation  and 
must  be  complete  and  re.sponsive  to  the 
invitation.  Requests  for  Rrnd  Reserva¬ 
tions  will  be  approved  by  the  Assistant 
Secretary  based  on  on  an  evaluation 
procedure  that  takes  into  account  the 
information  provided  pursuant  to 
§  885.210. 

(b)  Applicants  whose  Request  for 
Fimd  Reservations  are  approved  shall  be 
issued  a  Notice  of  Sertion  202  Fund 
Reservation  on  a  form  to  be  precsribed 
by  ithe  Assistant  Secretary,  which  form 
shall: 

(1)  Specify  the  amount  of  the  fund 
reservation; 

(2)  Specify  the  Region(s)  in  which 
the  housing  is  to  be  located; 

(3)  Inform  the  Applicant  that  use  of 
the  fund  reservation  is  conditioned  on  a 
project  being  approved  by  an  appropri¬ 
ate  Reid  Office  for  assistance  luider  the 
Section  8  Program; 

(4)  State  that  the  fund  reservation 
may  be  further  limited  by  the  number 
and  types  of  units,  the  development  cost 
for  the  proposed  project  for  Housing  and 
Related  Facilities,  and  by  the  needs  and 
market  conditions  of  the  specific  proj¬ 
ect  site  proposed,  all  as  determined  by 
the  Field  Office; 

(5)  Instruct  the  Applicant  to  apply  to 
the  Field  Office  servicing  the  area  in 
which  the  proi>osed  housin  gwill  be  lo¬ 
cated,  in  order  to  initiate  steps  for  Sec¬ 
tion  8  housing  assistance; 

(6)  State  that  the  amount  of  loan  funds 
reserved  or  any  portion  thereof  unused 
by  the  Applicant  mav  not  be  transferred 
by  the  Applicant,  except  to  a  Borrower 
designated  in  the  Reguest ; 

(7)  State  that  a  Section  202  fund  res¬ 
ervation  shall  not  be  available  for  use 
in  connection  with  a  Section  8  project 
which  is  proposed  in  response  to  an  in¬ 
vitation  pursuant  to  §  880.203  or  §  881. 
203  of  this  chapter. 

(c)  Applicants  whose  Requests  for 
Fund  Reservations  are  not  approved  shall 
be  so  notified  in  writing  by  the  Assistant 
Secretary. 

(d)  Applicants  whose  Requests  for 
Fund  Reservations  are  approved  shall,  as 
soon  as  possible  after  receiving  such  ap¬ 
proval,  communicate  with  the  appro¬ 


priate  Field  Office  in  order  to  provide 
the  Field  Office  with  sufficient  project  in¬ 
formation  (including  the  location,  type 
of  housing,  utilities,  etc.)  to  enable  the 
Field  Office  to  prepare  a  Special  Section 
202/Section  8  Developer's  Packet  pur¬ 
suant  to  §  885.305  below. 

§  885.220  Duration  of  Section  202  Fund 
Re8er>'ation8. 

The  Assistant  Secretary  shall  cancel 
any  reservations  of  Section  202  loan 
funds  for  projects  for  which  the  con¬ 
struction  or  substantial  rehabilitation  is 
not  commenced  within  the  eighteen- 
month  period  following  issuance  of  the 
Notice  of'  Section  202  Fund  Reservation, 
unless  an  extension  of  time,  not  to  ex¬ 
ceed  six  additional  months,  is  requested 
of  and  granted  by  the  Assistant  Secre¬ 
tary. 

Subpart  C — Applicable  Procedures  Under 
Section  8 

§  885.300  Additional  Allocation  of  Sec¬ 
tion  8  Contract  Authority  to  Field 
Offices. 

The  Assistant  Secretary  will  allocate 
to  Field  Offices  contract  authority  for  the 
Section  8  Housing  Assistance  Payments 
Program  for  use  in  connection  with  proj¬ 
ects  to  be  financed  under  Section  202. 
This  amount  of  contract  authority  will 
be  in  addition  to  contract  authority 
allocated  to  Field  Offices  pursuant  to 
§  880.201  or  §  881.201  of  this  chapter. 

§  885.305  Developer’s  Packet. 

A  Field  Office,  upon  a  request  from  an 
Applicant  or  a  Borrower  which  has  re¬ 
ceived  a  notice  of  Section  202  Fund  Res¬ 
ervation,  shall  forward  to  such  Appli¬ 
cant  or  Borrower  a  Special  Developer’s 
Packet  (Section  202/Section  8)  for 
either  New  Construction  or  Substantial 
Rehabilitation,  whichever  is  applicable, 
which  Developer’s  Packet  shall; 

(a)  Include  a  copy  of  the  applicable 
regulations,  handbooks,  and  forms.  When 
a  Field  Office  determines  that  mobile 
homes  are  appropriate  or  that  the  de¬ 
veloper  is  considering  using  mobile 
homes,  the  Developer’s  Packet  shall  in¬ 
clude  the  appropriate  HUD  guidelines 
and  shall  descrite  any  changes  of  the 
requirements  and  procedures  under  this 
Part  885,  necessitated  in  the  case  of 
mobile  home  projects,  including  those 
relating  to  the  site  and  site  improve¬ 
ments,  the  type  or  types  of  units,  and  the 
procedures  necessary  to  establish  fair 
market  rents  for  mobile  homes. 

(b)  Include  the  following  information 
for  the  geographic  area  in  which  the 
housing  is  to  be  constructed  or  substan¬ 
tially  rehabilitated; 

(1)  Any  special  requirements  for  hous¬ 
ing  for  the  elderly  and  the  handicapped 
pursuant  to  Section  209  of  the  Housing 
and  Community  Development  Act  of  1974 
(42  U.S.C.  5301) ;  the  requirements  under 
Sections  503  and  504,  Pub.  L.  93-112,  that 
no  otherwise  qualified  individual  shall 
be  denied  benefits  of  or  subjected  to  dis¬ 
crimination  under  any  program  or  ac¬ 
tivity  receiving  Federal  financial  assist¬ 
ance;  and  any  special  requirements  for 
the  handicapped  pursuant  to  the  stand- 
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ards  established  by  HUD  under  the  Ar¬ 
chitectural  Barriers  Act  of  1968  (82  Stat. 
718). 

(2)  Any  type  of  housing  which  HUD 
has  determined  to  be  unacceptable  (e.g., 
mobile  homes  in  certain  localities  and  in 
the  case  of  substantial  rehabilitation) . 

(3)  Any  special  requirements  or  re¬ 
strictions  to  comply  with  the  local  Hous¬ 
ing  Assistance  Plan,  if  any,  and  the  name, 
address,  and  title  of  the  official  of  the 
imit  of  general  local  government  to  whom 
inquiries  may  be  addressed  concerning 
such  Plan. 

(4)  The  specific  type(s)  of  utilities  and 
method(s)  of  distribution  (utility  com¬ 
bination)  required,  and  a  statement  that, 
if  another  combination  is  proposed,  a 
comparative  analysis  of  utility  costs  sup¬ 
porting  the  proposed  combination  must 
be  included  in  the  Proposal. 

(5)  The  special  management,  main¬ 
tenance  and  other  services  required  to  be 
provided  by  the  Borrower  in  accordance 
with  §  885.210 (i)  above.  Such  services  at 
a  minimiim,  shall  include  all  services  typ¬ 
ically  provided  in  the  area  for  the  type  of 
housing  contemplated. 

(6)  The  applicable  Pair  Market  Rents 
for  newly  constructed  or  substantially 
rehabilitated  rental  housing. 

(7)  Maximum  Initial  term  of  the  Hous¬ 
ing  Assistance  Payments  Contract  and 
number  of  renewal  options.  If  any  will 
be  determined  in  accordance  with  Part 
881.109  of  this  chapter. 

(c)  Include  statements  as  to: 

(1)  Equal  Opportunity  requirements, 
which  include  the  submission  of  an  Af¬ 
firmative  Fair  Housing  Marketing  Plan 
if  the  proposal  is  for  five  or  more  units; 
an  assurance  of  compliance  with  Title 
VI  of  the  CivU  Rights  Act  of  1964  (42 
U.S.C.  2000d-20004) ,  Executive  Order 
11063  and  Title  Vm  of  the  Civil  Rights 
Act  of  1968  (42  U.S.C.  3601  et.  seq.) ,  in¬ 
cluding  regulations  and  guidelines  pur¬ 
suant  thereto:  and  certifications  required 
pursuant  to  Executive  Order  11246. 

(2)  HUD  regulations  and  other  re¬ 
quirements  implementing  Section  3  of 
the  Housing  and  Urban  Development  Act 
of  1968,  requiring  that,  to  the  greatest 
extent  feasible,  opportunities  for  train¬ 
ing  and  employment  be  given  to  lower- 
income  residents  of  the  project  area  and 
cnotracts  for  work  in  connection  with 
the  project  be  awarded  to  business  con¬ 
cerns  which  are  located  in,  or  owned  in 
substantial  part  by  persons  residing  in, 
the  area  of  the  project. 

(3)  HUD  relocation  requirements. 

(4)  HUD  requirements  implementing 
the  National  Environmental  Policy  Act  of 
1969  (83  Stat.  852) . 

(5)  Governmental  requirements  im¬ 
plementing  the  Clean  Air  Act  (77  Stat. 
392  as  amended)  and  the  Federal  Water 
Pollution  Control  Act  (66  Stat.  755  as 
amended) . 

(6)  HUD  requirements  implementing 
the  Flood  Disaster  Protection  Act  of  1973 
(87  Stat.  975) . 

(7)  The  requirement  that  all  laborers 
and  mechanics  employed  in  the  develop¬ 
ment  of  the  project  shall  be  paid  not 
less  than  the  wages  prevailing  in  the 
locality  as  predetermined  by  the  Secre¬ 


tary  of  Labor  pursuant  to  the  Davis- 
Bacon  Act  (40  U.S.C.  276a) . 

(8)  The  prescribed  HUD  from  show¬ 
ing  the  identity  of  the  Borrower,  the  de¬ 
veloper,  the  builder,  the  architect,  and 
the  managing  agent,  if  any;  the  quali¬ 
fications  and  experience  of  each;  and 
the  names  of  officials  and  principal 
members,  shareholders  and  investors,  if 
any,  and  any  other  parties  having  sub¬ 
stantial  interest  in  the  proposed  project. 

(9)  The  requirement  that  the  Borrow¬ 
er  submit  evidence  of  capability  to  pro¬ 
vide  the  required  management  and 
maintenance  services  or,  if  the  proposal 
is  for  15  or  more  units,  evidence  of  msin- 
agement  capability  and  a  proposed  man¬ 
agement  plan  and  management  cer¬ 
tification  by  the  Borrower  and  the 
management  agent,  if  any,  in  a  format 
acceptable  to  HUD. 

(10)  Other  requirements  which  the 
Field  Office  determines  to  be  necessary. 

(11)  Where  copies  of  HUD  Minimum 
Property  Standards  or  HUD  Minimiun 
Design  Standards  for  Rehabilitation  for 
Residential  Properties  and  any  other  ap¬ 
plicable  standards,  guidelines  and  cri¬ 
teria  may  be  obtained. 

( 12)  The  nvunber  of  copies  of  the  Pre¬ 
liminary  Proposal  to  be  submitted  to  the 
Field  Office. 

(13)  The  fact  that  a  Borrower  may 
submit  simultaneously  with  the  submis¬ 
sion  of  the  Preliminary  Proposal,  or  at 
any  time  thereafter,  a  Final  Proposal 
and  the  architect’s  certification  if  re¬ 
quired  in  accordance  with  §  880.211(b)  or 
§  881.211(b)  of  this  chapter. 

(14)  The  fact  that  the  Field  Office 
may  determine  not  to  select  or  approve 
the  Borrower(s)  proposal(s) . 

§  885.310  Submission  of  preliminary 
proposals. 

At  any  time  after  receiving  a  Devel¬ 
oper’s  Packet  a  Borrower  may  submit 
a  Preliminary  Proposal  which  shall  in¬ 
clude  the  following: 

(a)  Identification  of  the  proposed  site 
(or  addresses  of  the  property  proposed 
to  be  rehabilitated) ,  including  a  map 
showing  the  location,  sketch  of  site  plan, 
dimensions,  imusual  site  features,  if  any. 
and  zoning. 

(b)  A  copy  of  the  site  option  agree- 
ment(s),  contract(s)  of  sale,  or  other 
document(s)  which  evidence  the  Bor¬ 
rower’s  effective  control  of  the  site(s) 
or  property  to  be  rehabilitated. 

(c)  A  description  of  the  proposed 
Housing  and  Related  Facilities  including 
number  and  type  of  structmes,  niunber 
of  stories,  structural  system,  exterior  fin¬ 
ish,  heating-air  conditioning  system, 
number  of  units  by  size  (number  of  bed¬ 
rooms)  ,  living  area  and  composition  for 
each  size  of  unit  and  special  amenities  or 
features,  if  any,  and  sketches  of  the 
buildings  and  unit  plans. 

(d)  The  Borrower’s  proposed  contract 
rent  per  imit  by  size  and  types  of  struc¬ 
ture. 

(e)  A  description  of  the  equipment  to 
be  included  in  the  contract  rent. 

(f)  A  description  of  the  utilities  and 
services  included  in  the  contract  rent  and 
those  utilities  and  services  not  so  in¬ 
cluded.  For  each  utility  and  service  not 


included  in  the  contract  rent,  an  esti¬ 
mate  of  the  average  monthly  cost  to  the 
occupants  during  the  first  year  of  oc¬ 
cupancy  based  on  unit  size  and  t3rpes  of 
structure. 

(g)  A  showing  that  the  Proposal  meets 
any  special  requirements  or  restrictions 
necessary  for  compliance  with  the  pro¬ 
visions  of  the  Local  Homing  Assistance 
Plan,  if  any. 

(h)  A  statement  whether  the  proposed 
project  will  displace  site  occupants.  If 
so,  the  Proposal  shall  state  the  number 
of  families,  individuals,  and  business  con¬ 
cerns  to  be  displaced,  identified  by  race 
or  minority  group  status,  and  differenti¬ 
ated  between  owners  and  lessees,  shall 
establish  that  there  is  a  feasible  plan  for 
relocation  and  shall  indicate  how  any 
necessary  relocation  pa3rments  will  be 
funded. 

(i)  An  Equal  Emplosonent  Opportunity 
Certification. 

(j)  A  statement  of  (1)  the  identity  of 
the  Borrower,  developer,  builder  (if 
known)  and  architect  (if  known);  (2) 
the  qualifications  and  experience  of 
each;  (3)  the  names  of  officials  and  prin¬ 
cipal  members,  and  shareholders  and  in¬ 
vestors,  if  any.  and  any  other  parties  hav¬ 
ing  substantial  interest,  and  (4)  the  pre¬ 
vious  participation  of  each  of  the  fore¬ 
going  individual’s  in  HUD  programs. 

(k)  If  a  managing  agent  is  to  be  em¬ 
ployed.  his  identity  shall  be  set  forth, 
together  with  other  applicable  infor¬ 
mation  as  specified  in  paragraph  (j)  of 
this  section. 

(l)  A  statement  that  the  Borrower  in¬ 
tends  to  finance  the  construction  or  sub¬ 
stantial  rehabilitation  of  the  Housing 
and  Related  Facilities  with  Section  202 
loan  funds. 

(m)  If  the  project  is  to  be  substantially 
rehabilitated,  the  additional  information 
required  by  S  881.205  (c) ,  (d) ,  (e)  and 
(f )  of  this  chapter. 

§  885.315  Screening  and  evaluation  of 
Preliminary  Proposals. 

(a)  Initial  Screening.  After  receipt 
of  a  Preliminary  Proposal,  the  Field 
Office  will  screen  the  Propo^  to  deter¬ 
mine  that  it  is  complete  and  responsive 
and  eligible  for  further  processing.  If 
the  Proposal  does  not  include  identifica¬ 
tion  of  the  proposed  site  or  property  to 
be  substantially  rehabilitated,  descrip¬ 
tion  of  the  proposed  housing  (or  “as  is’’ 
property  to  be  substantially  rehabili¬ 
tated)  or  the  proposed  contr^t  rents  or 
if  the  Proposal  lacks,  or  is  deficient  with 
respect  to,  any  of  the  other  required 
elements,  the  Field  Office  shall  give  the 
Borrower  a  reasonable  time  to  remedy 
the  deficiency. 

(b)  A-95  Clearance:  Notice  to  Unit  of 
General  Local  Government.  (1)  After  re¬ 
ceipt  of  a  Proposal  (or  after  the  appro¬ 
priate  later  date  for  deficient  Proposals 
amended  pursuant  to  paragraph  (a)  of 
this  section),  the  Field  Office  will,  for 
each  complete  and  responsive  Prelimi¬ 
nary  Proposal  which  is  subject  to  clear¬ 
ance  under  OMB  Circular  A-95,  send  a 
copy  of  the  proposal  to  the  appropriate 
A-95  Clearinghouse  for  review,  inviting 
a  response  within  thirty-four  days  from 
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the  date  of  the  letter  transmitting  the 
Proposal. 

(2)  Within  ten  working  days  after  re¬ 
ceipt  of  a  Preliminary  Proposal  (or  after 
an  appropriate  later  date  for  deficient 
Proposals  amended  pursuant  to  para¬ 
graph  (a)  of  this  section! ,  the  Field  Of¬ 
fice  shall,  for  purposes  of  compliance 
with  Section  213  of  the  Housing  and 
Community  Development  Act  of  1974, 
forward  to  the  chief  executive  officer  (or 
his  designee  in  writing  as  indicated  to 
the  Field  Office)  of  the  unit  of  general 
local  government  in  which  the  proposed 
housing  is  to  be  located,  under  cover  of 
a  letter  In  the  appropriate  prescribed 
form,  a  copy  of  each  complete  and  re¬ 
sponsive  Preliminary  Proposal.  The 
cover  letter  will  invite  a  response  with¬ 
in  thirty  days  from  the  date  the  letter 
and  the  copy  of  the  Proposal  are  re¬ 
ceived. 

(c)  Evaluation  of  Preliminary  Propos¬ 
als  by  the  Field  Office.  The  Field  office 
may  begin  its  evaluation  of  proposals 
upon  receipt,  but  the  evaluation  may  not 
be  completed  until  the  response  periods 
refered  to  in  paragraph  (b)  of  this  sec¬ 
tion  have  ended.  The  Preliminary  Pro¬ 
posal  will  be  evaluated  by  the  Field  Office 
on  the  basis  of  all  pertinent  factors  in¬ 
cluding,  but  not  limited  to,  rent,  site,  and 
aesign,  and  also  on  the  basis  of  com¬ 
ments,  if  any,  received  from  the  appro¬ 
priate  A-95  Clearinghouse  and  the  unit 
of  general  local  government. 

(d)  Selection  and  notification  of  selec¬ 
tion.  The  Field  Office  will  approve  a  Pre¬ 
liminary  Prop>osal  which  in  its  judgment, 
can  be  developed  into  a  Final  Proposal 
satisfying  the  requirements  of  the  De¬ 
veloper’s  Packet. 

(1)  With  respect  to  a  Preliminary 
Proposal  which  has  been  approved,  the 
Field  Office  will  so  notify  the  Borrower 
and  request  the  Borrower  to  submit 
within  a  time  to  be  specified  in  the  noti¬ 
fication  a  Final  Proposal  in  accordance 
with  the  requirements  of  the  provisions 
of  |§  880.209  and  881.209  of  this  chapter. 
The  notification  shall  specify: 

(1)  The  contract  rents  that  will  be  ac¬ 
ceptable  to  HUD  when  such  rents  are 
lower  than  the  contract  rents  proposed 
by  the  Borrower  and  the  reason  for  the 
reduction; 

(ii)  The  estimate  of  the  amount  of  re¬ 
location  payments,  when  applicable; 

(iii)  The  nvunber  and  types  of  imits 
of  Housing  and  Related  Facilities;  and 

(iv)  Any  other  special  conditions  or 
requirements,  including  those  that  may 
be  applicable  to  substantial  rehabilita¬ 
tion  projects  pursuant  to  $  881.208(g)  of 
this  chapter. 

(2)  The  notification  shall  request  that 
the  Borrower  by  a  specified  date  return 
a  copy  of  the  notification  and  indicate 
his  acceptance  thereof.  If  a  Borrower 
does  not  accept  the  notification  by  the 
date  specified,  the  Field  Office  may  re¬ 
scind  the  notification. 

(3)  If  the  Borrower  has  already  sub¬ 
mitted  a  Pinsi  Proposal  (see  K  880.204 
(c)  (14)  and  881.204(c)  (141  of  this  chap¬ 
ter)  ,  the  notification  will  state  that  iipon 
acceptance  of  the  notification  hy  the 
Borrower,  the  Field  Office  will  evaliiate 


the  Final  Proposal  in  accordance  with 
§§  880.210  and  881.210  of  this  chapter. 

(e)  Notification  of  nonselection.  A 
Borrower  whose  Preliminary  Proposal  is 
not  acceptable  to  the  Field  Office  (sifter 
the  Field  Office  completes  its  evaluation) 
shall  be  notified  of  such  determination  in 
writing,  setting  forth  the  reasons  for  such 
nonselection  and  inviting  the  Borrower 
to  submit  an  acceptable  Preliminary 
Proposal. 

Subpart  D — Direct  Loan  Financing 
Procedures 

§  885.44)0  Request  for  Direct  Loan  Fi¬ 
nancing. 

(a)  At  the  time  of  submission  of  a 
Pinal  Proposal  under  the  Section  8  pro¬ 
gram  pursusmt  to  §§  880.209  and  881.209 
of  this  chapter,  a  Borrower  shall  submit 
a  Request  for  Section  202  Direct  Loan 
Financing  on  forms  prescribed  by  HUD 
to  the  Field  Office  serving  the  Area  in 
which  the  project  will  be  located. 

(b)  The  requests  provided  in  para¬ 
graph  (a)  of  this  section  shall  be  accom¬ 
panied  by  or  include  the  following: 

(1)  The  names  and  addresses  of  the 
officers  and  directors  of  the  Borrower  and 
such  other  information  as  shall  be  re¬ 
quired  on  the  prescribed  form  together 
with  a  certification  by  each  officer  or  di¬ 
rector  that  he  or  she  will  not  receive  any 
compensation  from  the  Borrower  for  his 
or  her  services  and  does  not  have  any 
financial  interest  in  any  contract  with 
the  Borrower  or  in  any  firm  or  corpora¬ 
tion  which  has  a  contract  with  the 
Borrower. 

(2)  Satisfactory  evidence  that  it  has 
the  necessary  legal  authority  to  finance, 
construct  or  substantially  rehabilitate 
and  maintain  the  project  and  to  apply 
for  and  receive  the  proposed  loan,  that  it 
meets  any  requirements  as  to  corporate 
organization  and  that  it  has  au^ority 
to  enter  into  such  contract  obligation  and 
execute  such  security  instruments  as  may 
be  required  by  HUD. 

§  885.405  Approval  of  requests  for  fi¬ 
nancing. 

The  HUD  Field  Office  shall  review  the 
request  for  financing  and  the  other  sub¬ 
missions  under  §  885.310  and  shall  notify 
the  Borrower  of  its  approval  or  disap¬ 
proval,  Indicating  any  deficiencies.  The 
Borrower  will  be  given  a  reasonable  time, 
as  determined  by  the  Reid  Office,  to  cor¬ 
rect  any  deficiencies.  Hie  approi^  shall 
set  forth  fully  the  terms  and  conditions 
upon  which  the  loan  will  be  disbursed. 

§  885.410  Amount  and  terms  of  financ¬ 
ing. 

(a)  The  amount  of  financing  approved 
shall  not  exceed  the  lesser  of : 

(1)  The  amount  of  loan  funds  reserved 
pursuant  to  §  885.215;  or 

(2)  The  maximum  mortgage  amount 
that  would  apply  tmder  !  231.3  of  chapter 
n  of  this  title  if  the  mortgage  were  in¬ 
sured  under  Section  231  of  the  National 
Housing  Act;  or 

(3)  The  total  Development  Cost  of  the 
project.  • 

(b)  The  loan  shall  bear  interest  at  a 
rate  established  by  the  Assistant  Secre¬ 
tary  by  adding:  (DA  rate  determined  by 


the  Secretary  of  the  Treasury  to  be  the 
current  average  market  yie^d  on  out¬ 
standing  marketable  obligations  of  the 
United  States  with  remaining  periods  to 
maturity  comparable  to  the  average  ma¬ 
turities  of  such  loans  adjusted  to  the 
nearest  one-eighth  of  one  percentum; 
plus  (2)  an  allowance  to  cover  adminis¬ 
trative  costs  and  probable  losses  under 
the  program,  which  allowance  has  been 
determined  by  the  Assistant  Secretary  to 
be  1^  per  annum  during  the  const^c- 
tion  period,  and  one-half  of  one  percent 
(.5*5^)  thereafter.  Loans  committ^  to  be 
made  by  the  Assistant  Secretary  shall 
bear  interest  at  the  rate  in  effect  at  the 
time  the  Request  for  Financing  is  ap¬ 
proved  pursuant  to  8  885.405.  The  effec¬ 
tive  rate  (per  cent)  shall  be — %  for  those 
loans  approved  for  financing  during  the 
quarterly  period  beginning  and  ending. 
The  effective  rate  for  subsequent  quar¬ 
terly  periods  shall  be  publii^ed  in  the 
Federal  Register. 

(c)  The  loan  shall  be  secured  by  a 
first  mortgage  on  real  estate  in  fee  sim¬ 
ple  or  long  term  leasehold;  the  mortgage 
shall  be  for  a  term  not  to  exceed  40  years 
and  shall  be  subject  to  such  terms  and 
conditions  as  shall  be  determined  by  the 
Assistant  Secretary. 

(d)  In  order  to  assure  HUD  of  the  Bor¬ 
rower’s  continued  commitment  to  the 
development,  management  and  operation 
of  the  project,  the  Assistant  Sroretary 
may  from  time  to  time  establish  a  min¬ 
imum  capital  investment  for  Section  202 
Borrowers.  Such  minimum  capital  in¬ 
vestment  is  hereby  initially  determined 
to  be  one-half  of  one  percent  (.5%)  of 
the  mortgage  amount  committed  to  be 
disbursed,  not  to  exceed  the  amount  of 
$10,000;  Provided,  however.  That  for 
Section  202  projects  for  which  Section 
106(b)  loans  are  made  pursuant  to  Sec¬ 
tion  106  of  the  Housing  and  Urban  De¬ 
velopment  Act  of  1968.  the  minimum  cap¬ 
ital  investment  required  of  Borrowers 
shall  be  the  greater  of  25  percent  of  the 
Section  106(b)  loan  actually  disbursed  or 
one-half  of  one  percent  (.5%)  of  the 
mortgage  amount  committed  to  be  dis¬ 
bursed,  not  to  exceed,  in  either  case, 
$10,000.  Such  minimum  capital  invest¬ 
ment  may  take  the  form  of  pa3mnents  by 
the  Borrower  out  of  the  Borrower’s  own 
resources  towards  the  project  operating 
expenses  or  deficits  over  a  period  of  not 
to  exceed  three  years  from  initial  occu¬ 
pancy  of  the  project.  Any  such  funds  re¬ 
quired  to  be  put  up  as  a  minimum  capital 
investment  shall  be  held  bv  HUD  or 
other  escrow  agent  acceptable  to  the 
Assistant  Secretary  for  the  aforemen¬ 
tioned  three  year  period  and  shall  be 
used  for  operating  expenses  or  deficits 
as  may  be  directed  by  the  Reid  Office; 
pnv  unexpended  balance  remaining  in 
the  minimum  capital  investment  accoimt 
at  the  end  of  the  three  year  period  shall 
be  returned  to  the  Borrower. 

§  885.415  Requirements  prior  to  initial 
disbursement  of  loan. 

(a)  Prior  to  the  initial  disbursement  of 
loan  funds  by  HUD,  the  Borrower,  in  ad¬ 
dition  to  any  other  requirements  pursu¬ 
ant  to  Parts  880  and  881  of  this  chapter, 
shall  furnish  such  executed  documents 
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as  the  Field  OfiBce  may  require,  including 
but  not  limited  to; 

(a)  An  Agreement  to  Enter  into  Hous¬ 
ing  Assistance  Payments  Contract  exe¬ 
cuted  pursuant  to  §  880.214  or  §  881.214 
of  this  chapter. 

(b)  A  Housing  Consultant’s  Certificate 
and  Contract  (if  consultant  services  have 
been  employed  by  the  Applicant) ; 

(c)  A  Certificate  of  Incorporation  of 
the  Non-Profit  Borrower,  or  consumer 
cooperative,  as  required  by  applicable 
state  or  local  law; 

(d)  A  Certificate  of  Relationships  and 
Nonprofit  Motives  of  the  Borrower; 

(e)  A  Mortgagor’s  Attorney’s  Opinion 
as  to  the  validity  and  legality  of  the 
mortgagor  entity,  the  legality  of  the 
building  permit,  and  compliance  with  ap¬ 
plicable  zoning  laws  and  requirements; 

(f) (1)  A  Regulatory  Agreement  for 
Non-Profit  Section  202 /Section  8  Mort¬ 
gagors,  on  a  form  to  be  prescribed  by  the 
Assistant  Secretary,  by  which  agreement 
HUD  will  regulate  toe  Borrower’s  opera¬ 
tion  of  the  project,  or  (2)  an  addendum 
to  the  Section  8  Housing  Assistance  Pay¬ 
ments  Contract,  as  required  by  toe  As¬ 
sistant  Secretary; 

(g)  A  Mortgagor’s  Oath,  wherein  the 
Borrower  certifies  that  toe  property  to 
be  constructed  or  substantially  rehabili¬ 
tated  will  not  be  used  for  hotel  or  transi¬ 
ent  accommodation  purposes  during  toe 
term  of  the  Section  202  Financing  Loan; 

(h)  An  Agreement  and  Certification, 
to  be  executed  by  the  Borrower  and  HUD 
on  a  form  to  be  prescribed  by  HUD, 
wherein  the  Borrower  (1)  agrees  to  cer¬ 
tify  actual  costs  and,  as  may  be  required 
by  the  Assistant  Secretary,  to  have  the 
contractor  and  subcontractor  also  sub¬ 
mit  certificates  of  actual  cost;  (2)  certi¬ 
fies  as  to  any  financial  and  family  rela¬ 
tionship  which  exists  as  between  such 
Borrower,  the  architect,  general  con¬ 
tractors  and  subcontractors; 

(i)  An  Assurance  of  Compliance  with 
HUD  Regulations  Under  Title  VI  of  toe 
Cfivil  Rights  Act  of  1964; 

(j)  A  Note  and  Mortgage  on  forms 
approved  by  the  Assistant  Secretary  for 
use  in  toe  jurisdiction  in  which  the  prop¬ 
erty  covered  by  toe  mortgfige  is  situated. 
’The  Note  and  Mortgage  shall  comply 
■with  applicable  state  law  for  such  instru¬ 
ments  and  shall  set  forth  toe  terms  and 
method  of  repayment,  maturity  date, 
prepayment  and  release  provisions  and 
such  other  reqidrements  and  covenants 
as  prescribed  by  toe  Assistant  Secretary. 

(k)  A  Title  Policy  from  a  title  insur¬ 
ance  company  or  other  title  evidence 
satisfactory  to  toe  Field  Office  that  the 
mortgage  constitutes  a  first  lien  on  toe 
property  as  of  the  date  the  mortgage  is 
filed  for  record; 

(l)  A  survey  of  toe  mortgaged  prop¬ 
erty  and  final  plans  and  specifications  of 
toe  Housing  and  Related  Facilities  to  be 
constructed  or  substantially  rehabili¬ 
tated,  which  survey  and  plans  and 
specifications  shall  have  been  prepared 
by  registered  surveyors  and  architects, 
respectively  (if  required),  shall  be  in  a 
form  satisfactory  to  the  Field  Office,  and 


shall  be  accompanied  by  such  Surveyor 
and  Architect  Certificates  and  Owner- 
Architect  Agreements  as  the  Assistant 
Secretary  may  prescribe; 

(m)  A  Building  Loan  Agreement  to  be 
executed  by  toe  Borrower  and  HUD  in 
a  form  to  be  prescribed  by  toe  Assistant 
Secretary.  ’The  Agreement  shsdl  set  forth 
the  terms  and  conditions  under  which 
progress  payments  may  be  advanced 
during  the  construction  or  substantial 
rehabilitation  according  to  a  schedule  of 
disbursements,  and  shall  include  provi¬ 
sions  for  disbursements  of  loan  proceeds 
only  on  account  of  portions  of  construc¬ 
tion  or  substantial  rehabilitation  work 
completed  and  approved  by  HUD  and 
provisions  for  a  holdback  or  retainage 
from  construction  or  substantial  reha¬ 
bilitation  requisition  payments  in  an 
amount  determined  by  the  Assistant  Sec¬ 
retary; 

(n)  A  Construction  or  Substantial 
Rehabilitation  Contract  between  the 
Borrower  and  (general  Contractor,  on  a 
form  to  be  prescribed  by  the  Assistant 
Secretary,  which  Contract  shall  be  in 
toe  form  of  a  cost  plus  contract  which 
shall  provide  for  the  payment  of  toe 
actual  cost  of  construction  or  substantial 
rehabilitation  not  to  exceed  an  upset 
price,  and  may  provide  for  an  additional 
payment  to  toe  contractor  in  an  amount 
approved  by  toe  Assistant  Secretary;  toe 
Contract  shall  be  supplemented  by  such 
Cost  or  Trade  Payment  Breakdown  and 
<3eneral  Conditions  as  the  Assistant  Sec¬ 
retary  may  prescribe; 

(o)  Assurance  of  Completion  of  con¬ 
struction  or  substantial  rehabilitation  in 
such  form  as  may  be  prescribed  by  toe 
Assistant  Secretary,  which  may  include 
Performance  and  Payment  Bonds  from 
approved  sureties  or  cash  escrows.  Each 
Performance  and  each  Payment  Bond 
furnished  under  this  section  shall  be  in 
toe  respective  amounts  of  50  percent  of 
toe  total  construction  cost  of  the  Housing 
and  Related  Facilities,  and  any  such  cash 
escrow  furnished  hereunder  shall  be  in 
toe  amoimt  of  25  percent  of  such  cost; 
toe  terms  and  conditions  of  toe  forms 
of  assurance  of  completion  shall  be  sat¬ 
isfactory  to  toe  Field  Office; 

(p)  An  escrow  agreement  in  the 
amount  of  the  cost  of  any  off-site  facili¬ 
ties,  fimded  by  a  cash  deposit  or  Letter 
of  Credit  to  assiire  completion  of  such 
facilities; 

(q)  A  Contractor’s  and  Sub-Contrac¬ 
tor’s  Certification  Concerning  Labor 
Standards  and  Prevailing  Wage  Require¬ 
ments,  in  a  form  required  by  toe  Assist¬ 
ant  Secretary,  certifying  that  the  labor¬ 
ers  and  mechanics  employed  in  toe  con¬ 
struction  or  substantial  rehabilitation  of 
the  dwellings  will  be  paid  not  less  than 
toe  wages  prevailing  in  the  locality  in 
whicn  the  work  Is  to  be  performed  for 
the  corresponding  classes  of  laborers  and 
mechanics  employed  on  construction  or 
substantial  rehabilitation  of  a  similar 
character,  as  determined  by  the  Secre¬ 
tary  of  Labor  prior  to  the  beginning  of 
construction  or  substantial  rehabilitation 
and  after  the  date  of  the  Request  for 
Direct  Losin  Financing.  Such  certificates 


shall  also  include  information  as  to  all 
applicable  labor  standards  and  other  pro¬ 
visions  of  the  regulations  of  toe  Secre¬ 
tary  of  Labor; 

(r)  Such  other  information  and  docu¬ 
ments  as  the  Assistant  Secretary  or  Field 
Office  may  require  in  order  to  approve 
disbursements  of  construction  loan  pro¬ 
ceeds  pursuant  to  this  Part. 

§  885.420  Loan  disbursement  proce¬ 
dures. 

(a)  Disbursements  of  loan  proceeds 
shall  be  made  directly  by  HUD  to  or  for 
the  account  of  toe  Borrower  and  may  be 
made  through  an  approved  lender,  mort¬ 
gage  servicer,  title  insurance  company  or 
other  agent  satisfactory  to  the  Borrower 
and  the  Assistant  Secretary. 

(b)  All  disbursements  to  toe  Borrower 
shall  be  made  on  a  periodic  basis  in  an 
amount  not  to  exceed  toe  HUD-approved 
cost  of  portions  of  construction  or  sub¬ 
stantial  rehabilitation  work  completed 
and  in  place,  minus  toe  appropriate 
holdback  or  retainage,  as  determined  by 
toe  Field  Office. 

(c)  Requisitions  for  loan  disburse¬ 
ments  shall  be  submitted  by  the  Bor¬ 
rower  on  forms  to  be  prescribed  by  the 
Assistant  Secretary  and  shall  be  accom¬ 
panied  by  such  additional  information 
as  the  Field  Office  may  require  in  order 
to  approve  loan  disbursements  under  this 
part,  including  but  not  limited  to.  evi¬ 
dence  of  compliance  with  toe  Davis- 
Bacon  Act,  Department  of  Labor  regula¬ 
tions,  all  applicable  zoning,  building  and 
other  governmental  requirements,  and 
such  e'vldence  of  continued  priority  of 
toe  mortgage  in  toe  Borrower  as  toe  As¬ 
sistant  Secretary  may  prescribe. 

§  885.425  Completion  of  construction 
or  substantial  rehabilitation,  cost  cer¬ 
tifications  and  approvals  by  HUD. 

(a)  The  requirements  for  completion 
of  construction  or  substantial  rehabilita¬ 
tion  and  approvals  by  HUD  set  forth  in 
Parts  880  and  881  of  this  chapter  shall 
be  satisfied  by  the  Borrower  prior  to  .sub¬ 
mission  of  a  final  requisition  for  dis¬ 
bursement  of  loan  proceeds. 

(b)  The'  Borrower  shall,  in  connection 
■with  such  final  requisition,  submit  to  toe 
Field  Office  such  documentation  as  may 
be  prescribed  by  toe  Assistant  Secretary 
for  full  and  final  disbursement  of  the 
loan,  including  any  applicable  holdback 
or  retainage,  and  such  guaranty  against 
latent  defects  as  toe  Assistant  Secretary 
may  prescribe,  all  of  which  foregoing 
shall  be  in  addition  to  toe  requirements 
of  Parts  880  and  881  of  this  chapter. 
The  documentation  hereimder  shall  in¬ 
clude  such  information  and  forms  as  the 
Assistant  Secretary  may  require  in  order 
to  approve  the  Borrower’s  ^d  Contrac¬ 
tor’s  Cost  Certification  and  to  determine 
the  total  actual  development  cost  of  toe 
Housing  and  Related  Facilities,  including 
(but  not  limited  to)  toe  following: 

(1)  A  Borrower’s/mortgagor’s  certifi¬ 
cate  of  actual  cost,  in  a  form  prescribed 
by  the  Assistant  Secretary,  showing  toe 
actual  cost  to  toe  mortgagor  of  toe  cost 
plus  construction  contract,  including  the 
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builder’s  fee  actually  paid  and  approved 
by  HUD,  architectural,  legal,  organiza¬ 
tional,  offsite  costs  and  other  items  of  ex¬ 
pense  approved  by  the  Field  Office.  The 
Certificate  shall  not  include  as  actual 
costs  any  kickbacks,  rebates,  trade  dis¬ 
counts,  or  other  similar  payments  to  the 
mortgagor  or  to  any  of  its  officers,  direc¬ 
tors,  stockholders,  partners  or  members. 
Any  such  pasmients  shall  be  deducted 
from  the  costs  determined  to  be  eligible 
for  inclusion  in  the  total  Section  202  loan 
amoimt  approved  by  the  Field  office. 

(2)  A  verification  of  the  certificate  of 
actual  cost  by  an  independent  Certified 


Public  Accoimtant  or  independent  public 
accountant  in  a  manner  acceptable  to 
the  Assistant  Secretary. 

(3)  A  certification  of  the  general  con¬ 
tractor  (and  such  subcontractors,  mate¬ 
rial  suppliers  and  equipment  lessors,  as 
the  Assistant  Secretary  or  Field  office 
may  require),  on  a  form  prescribed  by 
the  Assistant  Secretary,  as  to  all  actual 
costs  paid  for  labor,  materials  and  sub¬ 
contract  work  under  the  general  con¬ 
tract  exclusive  of  the  builder’s  fee  and 
any  kickbacks,  rebates,  trade  discounts, 
or  other  similar  payments  to  the  gen¬ 
eral  contractor,  the  mortgagor,  or  any  of 


its  officers,  directors,  stockholders,  part¬ 
ners  or  members. 

Note:  It  Is  hereby  certified  that  the  eco¬ 
nomic  and  Infiatlonary  Impacts  of  this  regu¬ 
lation  have  been  carefully  evaluated  in  ac¬ 
cordance  with  OMB  Circular  A-107. 

Issued  at  Washington,  D.C.,  Novem¬ 
ber  18,  1975. 

David  S.  Cook, 

Assistant  Secretary  for  Hous¬ 
ing  Production  and  Mortgage 
Credit  —  Federal  Housing 
Commissioner . 

[PR  Doc.75-31742  Filed  11-24-75:8:46  am] 
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